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Abstract

General Background Human rights protection is a constitutional foundation of democratic rule of
law and a safeguard against authoritarian regression. Specific Background In democratic
transitions, states must balance political stability, transitional justice, and human rights protection.
Knowledge Gap Previous studies have not sufficiently compared how different legal systems shape
institutional and judicial roles in protecting human rights during democratic transition. Aims This
study analyzes human rights protection in transitional democracies through a normative comparative
legal approach between Indonesia and the United States. Results The findings show that
proportionality is the main standard for lawful rights limitation through legality, legitimate aim,
suitability, necessity, and balancing tests. Non-derogable rights, including the right to life, freedom
from torture, and freedom of religion, must remain absolutely protected. Indonesia’s civil law system
places courts within statutory frameworks, while the United States’ common law system gives courts
broader authority through judicial review. Novelty This study integrates proportionality and
transitional justice in comparing civil law and common law models. Implications The findings
emphasize institutional strengthening, judicial accountability, and state-society collaboration.

Highlights:

e Proportionality guides lawful limitation of rights.
e Non-derogable rights remain absolutely protected.
e Legal systems shape judicial authority differently.

Keywords: Human rights protection, democratic transition, transitional justice, proportionality,
comparative law
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Introduction

Human rights are an essential universal foundation for every country in the world because they serve as the main pillar in
the development of a democratic rule of law[1] . This is because a democratic rule of law cannot be separated from the
recognition and protection of human rights as its fundamental foundation. Human rights are both a prerequisite and the
ultimate goal of a democratic rule of law because they protect the dignity of the individual as a legal subject—including the
right to life, freedom of expression, and access to justice guaranteed by the constitution—so that democracy without human
rights yields only a false freedom[2] .

The development of the concept of human rights was reinforced by the 1948 Universal Declaration of Human Rights,
adopted by the UN General Assembly, which affirmed that human rights are inherent, inalienable, and apply to all peoples
regardless of national borders, religion, or ideology[3] . All nations remain morally and legally bound through the ratification
of the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social, and
Cultural Rights (ICESCR), which reinforce each country’s national constitution[4] . The importance of human rights for all
nations is reflected in their ability to promote social stability through the recognition of the rights of ethnic, religious, and
gender minorities, which in turn reduces internal conflict, fosters tolerance, and strengthens the legitimacy of government,

In the era of globalization, human rights have become a crucial diplomatic tool for developing countries to attract foreign
investment, join international alliances such as ASEAN or the European Union that require high human rights standards,
and avoid sanctions from bodies like the UN Human Rights Council or international courts such as the ICC [5] . Massive
human rights violations such as genocide or torture not only damage a country’s image but also hinder economic growth
through trade boycotts and the loss of investor confidence[6] . Without a commitment to human rights, a country is
vulnerable to authoritarianism, endemic corruption, and widespread humanitarian crises. Therefore, for all nations
worldwide, human rights are not merely normative rhetoric but an imperative prerequisite for achieving collective well-
being, distributive justice, and lasting peace, requiring governments, judicial institutions, and civil society to collaborate on
effective implementation through human rights education, independent oversight, and progressive legal reforms, so that the
world can move toward an international order based on universal human values[7] .

Human rights play a crucial role for countries undergoing democratic transition, as they serve as the foundation for
preventing the resurgence of authoritarianism and establishing the legitimacy of the new government. During the transition
from an authoritarian regime to democracy[8] , human rights function as a check on power by guaranteeing civil rights such
as freedom of expression and assembly, which enable public participation without repression. The enforcement of human
rights also supports transitional justice to address past violations, ensuring that victims receive recognition and
reconciliation without compromising national stability[9] . This study aims to analyze the protection of human rights in
countries undergoing democratic transition through a comparative legal analysis between Indonesia and the United States.

A legal comparison between Indonesia and the United States regarding human rights protection in countries undergoing
democratic transition is necessary to identify best practices in building strong institutions following an authoritarian regime.
This is particularly relevant for countries with different legal systems, such as Indonesia, which is dominated by a civil law
system, and the United States, which operates under a common law system. This study addresses two legal issues: (i) the
concept of human rights protection in democratic transitions: a transitional justice perspective, and (ii) a comparative
analysis of human rights protection in democratic transitions between Indonesia and the United States.

Method

This study, which focuses on analyzing the protection of human rights in countries undergoing democratic transition
through a legal comparison between Indonesia and the United States, is a normative legal study. As a normative legal study,
the use of legal principles, concepts, and theories is fundamental to this research[10] . The approaches used are
comparative, conceptual, and statutory. The primary legal sources used are the 1945 Constitution of the Republic of
Indonesia, the United States Constitution, and other relevant laws and regulations. The secondary legal sources used
include books, journal articles, and research findings discussing democratic transition, transitional justice, and the
protection of human rights. The non-legal source used is a legal dictionary. The analysis in this study is conducted in a
prescriptive manner that is evaluative and normative, in which the researcher not only outlines existing legal rules
(descriptive) but also provides an assessment (justification) of the legal solutions that should be implemented[11].

Results and Discussion

A. The Concept of Human Rights Protection in Democratic Transition: A Transitional
Justice Perspective

The concept of human rights has long been a subject of discourse, particularly in relation to the existence and nature of
humanity itself. The natural law perspective, rooted in the works of philosophers such as Thomas Aquinas, John Locke, and
Thomas Hobbes, views human rights as inherent and universal rights that are inseparable from human dignity from birth,
based on natural reason or the will of God, thus rights such as the right to life, liberty, and property are considered to pre-
exist the state or positive law and cannot be revoked by any authority[12] . Locke emphasized that a government is
legitimate only if it protects these natural rights, and their violation justifies a popular revolution[13] . Significant
developments regarding human rights occurred particularly after the adoption of the 1948 Universal Declaration of Human
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Rights, which declared these rights to be “inherent in all members of the human family” regardless of state jurisdiction,
implying that natural law provides supranational moral legitimacy to criticize authoritarian regimes that violate fundamental
rights such as genocide or slavery[14] .

The positivist perspective also positions human rights as a vital aspect of the rule of law, even while rejecting metaphysical
claims of natural law by asserting that human rights are merely a construct of positive law that is valid only if recognized
and regulated through formal legal sources such as statutes, government regulations, or court decisions derived from state
sovereignty[15] . Bentham even referred to natural rights as “nonsense upon stilts” because rights do not exist without
enforcement sanctions by the state. In general, both the natural law perspective and legal positivism view the state as
playing a crucial role in the fulfillment of human rights[16] .

The state’s obligation to protect, respect, and fulfill human rights is a fundamental principle of law that has been enshrined
in various global and regional instruments, whereby the state, as the primary holder of sovereignty, bears full responsibility
for the fulfillment of its citizens’ basic rights[17] . This is as outlined in the 1948 Universal Declaration of Human Rights,
which serves as the foundation for the International Covenant onCivil and Political Rights (ICCPR) and the International
Covenant on Economic, Social, and Cultural Rights (ICESCR), where the obligation to respect requires the state to refrain
from actions that directly violate human rights through its agents or institutions, such as avoiding torture, arbitrary
detention, or discrimination by state officials[18] . The state’s obligation to protect human rights involves preventing
violations by third parties, such as non-state actors including private companies, militia groups, or individuals who may
commit domestic violence, child labor exploitation, or environmental destruction that threatens the right to life and
health—obligations often implemented through criminal laws, oversight mechanisms, and effective sanctions. One of the
state’s priorities in formulating human rights-based policies is ensuring access to fundamental rights such as free basic
education, adequate health services, decent housing, and social protection for vulnerable groups, guided by the principles of
non-discrimination, gender equality, and community participation[19] .

The concept of human rights protection is a key aspect focused on ensuring the fulfillment, respect, and protection of every
individual’s fundamental rights against violations by the state, non-state actors, or social dynamics, as codified in
international instruments such as the 1948 Universal Declaration of Human Rights, the International Covenant on Civil and
Political Rights (ICCPR), and the International Covenant on Economic, Social, and Cultural Rights (ICESCR)[20] . A key
element of the concept of human rights protection is the state’s obligation to respect these rights, which prohibits state
institutions such as the police, military, or public officials from committing acts that directly violate human rights—for
example, through torture, arbitrary arrest, news censorship, or racial discrimination—which must be prevented through the
doctrine of non-refoulement and the principle of legality[21] .

The next element related to the concept of human rights protection is the duty to protect, which requires the state to
establish preventive mechanisms against violations by third parties, such as corporations that exploit child labor, terrorist
groups that commit acts of violence, or other human rights violations. This is achieved through the enforcement of effective
criminal laws and the provision of compensation for victims[22] . The next element is the progressive and maximum
obligation to fulfill, wherein the state must actively provide facilities for affirmative rights such as access to free education,
universal health care, adequate housing for refugees, and social protection for persons with disabilities, with a minimum
standard budget allocation. Another element that must be considered is access to effective legal remedies, including the
right to a fair trial, free legal aid, victim compensation, and complaint mechanisms such as the National Commission on
Human Rights (Komnas HAM) or independent and prompt UN treaty bodies. The elements of public participation and
accountability, where civil society, NGOs, and the media are involved in monitoring and advocacy campaigns. The next
element is human rights education and outreach to build a culture of human rights in society through school curricula,
training, and public campaigns to prevent intolerance.

Generally, the concept of human rights protection is often formulated when a country is in a normal or secure state. These
conditions generally facilitate the implementation of human rights protection because, in theory, it simply involves enforcing
existing laws and regulations. However, under certain circumstances, human rights protection also faces challenges in
abnormal situations, such as emergencies or transitional periods. Generally, a legal state of emergency is an abnormal
situation that threatens the safety of the state or society, thereby justifying the implementation of extraordinary rules and
powers that deviate from ordinary law, though these remain subject to specific conditions, time limits, and oversight[23] . A
state of emergency is known as a “state of danger” or “state of emergency” when the government cannot function normally,
necessitating extraordinary measures to save the state[24] . A democratic transition refers to the transitional period or
interval between an authoritarian regime and a democratic regime, characterized by the collapse of the old power structure
and the establishment of new political institutions and rules under the umbrella of democracy. Terminologically, this is the
process of power transition from an authoritarian system to a democratic system, often referred to as a political
“transition”[25] . The transition phase typically begins after liberalization (the release of political prisoners, freedom of the
press, and opportunities for political competition), followed by the establishment of new institutions, and culminates in a
longer-term consolidation of democracy to prevent regression. In this context, the rule of law is key to building public trust
through constitutional changes and institutional reforms.

The fulfillment of human rights faces challenges, particularly regarding efforts to protect them during a democratic
transition, because while such a transition essentially proceeds under normal conditions (not a state of emergency), it still
requires specific legal measures that distinguish it from the fulfillment of human rights under normal circumstances. In
general, whether under normal conditions, during a democratic transition, or in a state of emergency, the fulfillment of
human rights must be guided by the concepts of non-derogable rights and derogable rights.
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The main difference between derogable rights and non-derogable rights lies in the flexibility with which states may fulfill
them in certain situations, particularly during emergencies such as war, insurrection, or national crises[26] . Derogable
rights are human rights that may be limited or temporarily suspended by the state in a proportionate, lawful, and temporary
manner, as provided for in Article 4 of the ICCPR, provided that such measures are not discriminatory and are officially
announced. Non-derogable rights are absolute and may not be curtailed under any circumstances because they constitute
the core of human dignity[27] .

In general, human rights that are considered derogable rights may be subject to restrictions on their fulfillment and
implementation, particularly during states of emergency and periods of democratic transition. Derogable rights include
rights related to procedural or public freedoms, such as the right to freedom of movement (Article 12 of the ICCPR), the
right to assembly and association (Articles 21—22), or the right to privacy and correspondence (Article 17), which may be
restricted, for example, during a pandemic or during a conflict with travel restrictions for the sake of public safety. Non-
derogable rights are rights that are absolute even under extreme emergency conditions. Human rights classified as non-
derogable rights, as stipulated in Article 4(2) of the ICCPR, protect the right to life, the prohibition of torture, and
others—even during a public emergency—[28] . During democratic transitions or emergency situations, as discussed earlier,
these rights remain absolute to uphold human dignity.

The concept of human rights protection during democratic transition emphasizes the principle of proportionality as a
mechanism for reasonable restrictions on rights, while ensuring that non-derogable rights remain absolutely applicable to
safeguard the foundations of humanity and prevent a regression to authoritarianism. Democratic transition is a phase of
transition from an authoritarian regime to a democratic system, as experienced by Indonesia following the 1998 Reform,
where human rights protection serves as the primary foundation for building an inclusive and participatory rule of law.
During this period, the state often faces a tension between the need for stability (for example, through temporary
restrictions on civil rights) and the guarantee of human rights, so the concept of proportionality emerges as a condition for
restrictions to prevent systemic violations. Restrictions on human rights are only permitted if they meet the proportionality
test: namely, they must be based on legality (in accordance with the law), the legitimacy of the purpose (for the public
interest), the appropriateness of the means, necessity (no less restrictive alternatives), and balance (benefits outweigh the
harms).

The principle of proportionality in the restriction of human rights ensures that state interventions during a transition—such
as the regulation of demonstrations or security surveillance—are not excessive, while still respecting essential rights[29] .
This can be illustrated by the fact that during a transition, the rights to assembly or expression may be restricted for the
sake of political stability, but such restrictions must be proportional so as not to suppress the voices of the opposition, as
upheld through judicial review by the Constitutional Court. Non-derogable human rights—such as the right to life, the
prohibition against torture, the right to freedom of religion, the right not to be enslaved, and the right to equality before the
law—must not be curtailed under any circumstances, including during conflict-prone transitions. In a democratic transition,
this principle serves as the final safeguard against abuse of power, where even a state of emergency may not diminish the
applicability of non-derogable human rights, in accordance with ICCPR Article 4.

The concept of human rights protection during democratic transitions emphasizes the principle of proportionality, which
aligns with the idea of transitional justice, where restrictions on rights are imposed reasonably to ensure stability while
addressing past violations fairly. Transitional justice is a comprehensive approach to addressing systematic or massive
human rights violations that occurred during authoritarian regimes or conflicts, with the aim of building peace,
reconciliation, and sustainable democracy. Transitional justice is defined as a series of societal processes and mechanisms to
uncover the truth, hold perpetrators accountable, provide redress to victims, and reform institutions to prevent the
recurrence of similar violations, particularly during the transition from authoritarianism to democracy. The goal is not
merely retributive punishment, but rather holistic restoration that encompasses criminal justice, reparations, and
reconciliation to break the cycle of impunity.

The International Center for Transitional Justice (ICTJ) emphasizes the four pillars of transitional justice, which include: (i)
truth-telling in the form of fact-finding investigations into past violations through truth commissions, (ii) criminal justice in
the form of prosecuting perpetrators through ad hoc human rights courts, (iii) reparations for victims, including material
and symbolic compensation as well as rehabilitation for victims, and (iv) institutional reform, which involves changes to the
legal, military, and law enforcement sectors to prevent recurrence[30] . These four pillars of transitional justice align with
the application of the principle of proportionality in the protection of human rights during the democratic transition era.

The concept of human rights protection in democratic transition, from the perspective of transitional justice, positions the
principle of proportionality as a mechanism for reasonable restrictions on rights while ensuring that non-derogable rights
remain absolute, in order to preserve the foundations of humanity and prevent democratic regression due to
authoritarianism. Democratic transition is a phase of transition from an authoritarian regime to a democratic system that
demands a balance between state stability through temporary restrictions on civil rights—such as the rights to assembly or
expression—and the guarantee of human rights, where proportionality becomes a crucial requirement through tests of
legality, the legitimacy of the general objective, the appropriateness of the means, the absence of a less burdensome
alternative, and a balance of benefits and costs. This principle of proportionality aligns with transitional justice, a holistic
approach to addressing systematic human rights violations during the authoritarian era through the restoration of peace,
reconciliation, and sustainable democracy, rather than mere retribution. Transitional justice encompasses the processes of
uncovering the truth, prosecuting perpetrators, restoring victims, and reforming institutions to end impunity.
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B. A Comparison of Human Rights Protection Laws During the Transition to Democracy

Between Indonesia and the United States

The comparative legal approach in normative legal research is a systematic and in-depth method of analysis used to
compare legal norms, fundamental principles, and legal constructs across various national and international legal systems in
order to identify similarities, differences, strengths, weaknesses, and the potential for relevance or adaptation between
these systems, with the aim of addressing specific normative legal issues[31] . Peter de Cruz classifies types of comparative
law into several main categories—micro and macro—focusing on the level of analysis and comparative objectives[32] . This
study focuses on micro-comparison, emphasizing the substance of human rights protection during the democratic transition
between Indonesia and the United States. Comparing human rights protection during democratic transitions between
Indonesia and the United States is significant because it not only involves comparing two distinct legal systems—where
Indonesia predominantly follows a civil law system and the United States a common law system—but also examines how
democratic transitions unfold in a Global South country like Indonesia compared to a Global North country like the United
States.

The protection of human rights during Indonesia’s democratic transition was a crucial process following the 1998 Reformasi,
which marked the shift from the authoritarian New Order regime toward an inclusive constitutional democracy[33] . The
state is obligated to balance political stability with the guarantee of human rights through the principle of proportionality in
restricting derogable rights while safeguarding absolute non-derogable rights. Law No. 26 of 2000 as amended by Law No.

27 of 2004 on Human Rights Courts represents one of the state’s efforts to protect human rights in the pursuit of
transitional justice. Prosecution of serious human rights violations (genocide, crimes against humanity such as mass killings,
systematic torture, and enforced disappearances) through ad hoc human rights courts within the general court system,
established by the President upon the recommendation of the House of Representatives based on investigations by the
National Commission on Human Rights (Komnas HAM) for cases prior to November 23, 2000[34] . Additionally, efforts to
ensure legal protection during the democratic transition include non-judicial reconciliation to end impunity from the New
Order era. Obstacles to human rights protection in Indonesia’s democratic transition include structural impunity regarding
severe violations committed during the New Order era. The weaknesses of the Komnas HAM institution—whose
recommendations are non-binding, lack coordination with the courts, and suffer from systemic corruption—hinder the
enforcement of the law and the protection of human rights.

The protection of human rights during the United States’ democratic transition must be understood within the historical
context of the American Revolution (1776—1787), which marked a fundamental “transition” from British colonial monarchy to
a democratic constitutional republic[35] . The Founding Fathers of the United States designed a federal system of checks
and balances through the U.S. Constitution of 1787, supplemented by the Bill of Rights (the first 10 amendments of 1791),
as the absolute foundation of human rights, such as Amendment I (freedom of speech, religion, and assembly), Amendments
V—VIII (the right to due process, the prohibition against self-incrimination, the right to a jury trial, and the prohibition
against cruel and unusual punishment), as well as the Fourteenth Amendment (the Equal Protection Clause of 1868, enacted
after the Civil War to protect former slaves), which are non-derogable and subject only to narrow limitations through strict
scrutiny judicial review by the Supreme Court[36] .

Human rights protection in the United States emphasizes proportionality through tiered scrutiny. In this context, the courts
play a crucial role in ensuring human rights protection during periods of transition, particularly regarding the enforcement
of non-derogable human rights during democratic transitions. The following table outlines the differences in human rights
protection during democratic transitions between Indonesia and the United States.

Table 1. Differences in Human Rights Protection During Democratic Transitions Between Indonesia and the United States.

Comparison Aspects

Indonesia

United States

Context of | The actual post-1998 Reform process from the authoritarian | The historical revolution of 1776—1787 from the
Democratic New Order to an inclusive constitutional democracy, marked | British colonial monarchy to a democratic
Transition by student demonstrations and the fall of Suharto. republic; there is no contemporary modern

transition.

Constitutional Basis

Chapter XA of the 1945 Constitution (Articles 28A—28J post-

U.S. Constitution of 1787 + Bill of Rights

of Human Rights amendments 1999—2002); explicit non-derogable rights | (Amendments 1, 5-8, 14: freedom of
under Article 28I(1). speech/religion, due process, equal protection).

Principle of | Proportionality of restrictions on derogable rights (Article | Tiered scrutiny (strict scrutiny for fundamental

Proportionality 28J of the 1945 Constitution); balance between stability and | rights; Supreme Court judicial review).

human rights.

Transitional Justice

Law No. 26/2000 as amended by Law No. 27/2004: Ad hoc

No formal ad hoc courts; Reconstruction Era

Mechanisms Human Rights Court for serious violations prior to November | (Amendments 13-15), Congressional
23, 2000 (genocide, mass murder, torture); non-judicial | investigations, civil rights commissions.
reconciliation.

Human Rights | The National Commission on Human Rights (non-binding | Supreme Court (judicial review), DOJ Civil

Protection recommendations); an ad hoc court established by the | Rights Division, state federalism.

Institutions President upon the recommendation of the House of
Representatives.

Major Obstacles Structural impunity (lenient sentences in Tanjung Priok/East | Rarely relevant (without a modern transition);
Timor cases), weaknesses of the National Human Rights | historical issues such as the 1944 internment of
Commission, corruption, elite politics.scholarhub. Japanese  Americans (Korematsu, later

overturned).
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State of Emergency | Article 12 of the 1945 Constitution; State of Emergency Act; | National = Emergencies Act of 1976
absolutely non-derogable. (congressional oversight); Posse Comitatus Act;
strict scrutiny.

The similarities in the protection of human rights during democratic transitions between Indonesia and the United States lie
in the constitutional commitment to absolute, non-derogable rights that are subject only to proportional limitations—as
affirmed in Article 28J in Indonesia and the doctrine of tiered scrutiny in the United States. In Indonesia, as a civil law
country, the role of the courts is only fully realized when regulated by legislation. In the United States, the role of the courts
is very broad because, as a common law country, the courts play a crucial role in maintaining the balance between stability
and human rights during the transition phase from authoritarianism. This study recommends that improvements needed for
Indonesia in protecting human rights during the democratic transition must focus on addressing structural impunity through
the revision of Law No. 26 of 2000 to strengthen the jurisdiction of ad hoc courts, as well as strengthening the National
Commission on Human Rights (Komnas HAM) with recommendations for strict sanctions if these measures are not
implemented. The United States also needs to address gaps in federalism, such as strengthening the DOJ Civil Rights
Division’s oversight of police brutality and expanding the Supreme Court’s tiered scrutiny.

Conclusion

The concept of human rights protection in democratic transition from a transitional justice perspective affirms that the
principle of proportionality serves as the main pillar of reasonable restrictions on rights through tests of legality, the
legitimacy of the general objective, the appropriateness of the means, the absence of a less severe alternative, and a balance
of benefits and harms, while safeguarding non-derogable rights such as the right to life, the prohibition of torture, and the
right to freedom of religion remain absolute to prevent a regression to authoritarianism. This approach balances the state’s
need for stability during the transitional phase from an authoritarian regime to democracy with an inclusive guarantee of
human rights, wherein temporary restrictions on civil rights such as the right to assemble or express opinions must not be
excessive. Synergy with holistic transitional justice through truth-telling, criminal justice, reparations for victims, and
institutional reforms that break the cycle of impunity for past systematic violations ensures the restoration of peace and
sustainable reconciliation toward a substantive democratic rule of law. Thus, the integration of these two concepts not only
strengthens the foundations of humanity but also serves as a guarantee for a successful and enduring democratic transition.

A comparison of human rights protection laws during democratic transitions between Indonesia and the United States
reveals significant differences in terms of legal systems; in Indonesia, as a civil law country, the role of the courts is only
fully realized when governed by legislation. In the United States, the role of the courts is very broad because, as a common
law country, the courts play a vital role in maintaining a balance between stability and human rights during the transition
from authoritarianism. Both Indonesia and the United States are strengthening the protection of human rights during
democratic transitions by emphasizing the crucial role of all parties, from state institutions to the general public.
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